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ABSTRACT
Under the Traffic Light Coalition government formed in 2021 by the SPD, 
Alliance 90/The Greens and the FDP, the electoral system for the German 
Bundestag was changed in 2023 for the fourth time since 2011. This article 
analyses the process and the outcome of this electoral system reform. On the 
one hand, the reform proposed by the Traffic Light Coalition appears more 
convincing in conceptual and technical terms than the corresponding 
attempts made by previous federal governments. On the other hand, the 
emergence of ‘vacant’ constituencies also has significant side effects that 
undermine the reform’s political acceptance. Given that the new federal 
government formed in 2025 and led by the CDU/CSU wants to reverse the 
2023 reform, the institutional stability of the electoral system required for a 
representative democracy remains at risk.
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Introduction

In its coalition agreement, the Traffic Light Coalition government formed in 
2021 by the Social Democratic Party (SPD), the Greens and the Free Demo
cratic Party (FDP) set itself the goal of ‘revising the electoral law within the 
first year in order to prevent the Bundestag from growing in size in the long 
term’ (Koalitionsvertrag 2021, 10). On 17 March 2023, the three governing 
parties passed a corresponding legal amendment. Due to a ruling by the 
Federal Constitutional Court (FCC) on 30 July 2024, the new electoral law 
was modified once again and was applied for the first time in the early Bun
destag election held on 23 February 2025.

This electoral reform provoked very different reactions. For example, the 
German Economic Institute assessed the permanent reduction in the size of 
the Bundestag as a ‘positive signal to citizens’, adding that it demonstrates 
the willingness of politicians to ‘make savings themselves’, which could 
‘strengthen satisfaction with democracy’ (Kauder 2024). The parliamentary 
opposition, however, reacted to the new election law with vehement rejection 
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and outrage. Immediately after the law was passed, Christian Social Union 
(CSU) leader Markus Söder spoke of an ‘attack on democracy’ (quoted 
from Focus Online 2025). After the 2025 Bundestag election, Friedrich 
Merz – the chancellor candidate of the Christian Democratic Union 
(CDU) and the CSU – reiterated that the reform by the Traffic Light 
Coalition absolutely had to be corrected, saying that ‘this kind of electoral 
law harms our democracy’ (Spiegel Online 2025). Accordingly, the new 
coalition government of the CDU/CSU and the SPD announced in its 
coalition agreement that it would ‘amend the existing federal electoral law’ 
(Koalitionsvertrag 2025, line 4511).

Following a 2008 ruling by the FCC, the 2023 election law is one of a series 
of reforms that the previous federal governments enacted in order to limit 
the increase in Bundestag seats (cf. Behnke 2025; Grotz and Schroeder 
2025, 174–179). Despite these efforts, however, the Bundestag continued 
to grow larger with each successive election.

How does the reform by the Traffic Light Coalition look against this back
drop? Does it offer a viable solution to the functional problems of Germany’s 
electoral system, or is it just another step in a seemingly endless cycle of 
reforms? In what follows, we argue that the 2023 electoral reform appears 
more convincing in conceptual and technical terms than the corresponding 
reform attempts of previous governments. However, it also has major side 
effects in the form of ‘vacant’ constituencies, which may undermine its pol
itical acceptance.

The article is structured as follows. The next section provides a concise 
overview of the challenges involved in reforming Germany’s electoral 
system and the approaches taken in recent years. We then outline the 
process and outcome of the Traffic Light Coalition’s reform, followed by 
an analysis of its main impacts, including the FCC’s ruling of 30 July 2024 
and the implications for the 2025 Bundestag election. The final section sum
marises the key findings and offers a brief outlook.

Challenges and Approaches to a ‘Minimally Invasive’ Reform of 
Germany’s Electoral System

In the Parliamentary Council of 1948/49, the electoral system for the future 
Bundestag was hotly contested (Grotz and Schroeder 2025, 174–179). The 
CDU and the CSU argued in favour of adopting a British-style plurality 
system, while the other parties favoured a system of proportional represen
tation (Jesse 1985, 91–97). To avoid constraining future solutions, the 
Council refrained from anchoring the electoral system in the Basic Law. 
Unlike most other institutions in Germany’s system of government, it can 
therefore still be amended by a simple majority in the Bundestag.
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The electoral system that eventually emerged reflected a political compro
mise between the Christian Democrats and the other parties, resulting in a 
novel institutional design. Each voter had a single vote that was counted 
twice: for a candidate in a single-member constituency (SMC) and for that 
candidate’s nationwide party list. Half of the members of parliament 
(MPs) were to be elected in SMCs by plurality (direct seats), the other half 
via party lists according to the principle of proportional representation 
(list seats). Nevertheless, it was not a symmetrical combination of plurality 
rule and proportional representation, as a party’s direct seats were offset 
against its list seats. Only if a party received more direct seats than list 
seats was it allowed to retain these ‘surplus seats’ (Überhangmandate) 
without the other parties receiving any compensatory seats. Before the elec
toral law came into force, the draft was amended by the state minister pre
sidents and the Allied occupying powers. A threshold clause was 
introduced that required a party to win at least 5 per cent of the valid 
votes in at least one state (Land) in order to be eligible to be allocated 
seats in the Bundestag. However, the ‘basic mandate clause’ (Grundman
datsklausel) exempted parties that won at least one direct seat from having 
to meet this requirement. In addition, the share of direct seats in the total 
number of seats was slightly increased (from 50 per cent to 60 per cent) 
and the nationwide party lists were replaced by state lists.

This mixed-member proportional system (MMPS) – known in Germany 
as ‘personalised proportional representation’ – only underwent minor 
modifications in the following decades. Specifically, in 1953 the five- 
percent threshold was ‘lifted’ to the federal level, the single-vote system 
was replaced with a two-vote system and the number of direct seats was 
decreased to 50 per cent. In 1956, the basic mandate clause was increased 
from one to three direct seats, and the proportional allocation of total 
seats was shifted from the state to the federal level. In 1985, the d’Hondt 
method was replaced by the Hare-Niemeyer method. Finally, in the first 
post-unification elections held in 1990, the five-percent threshold was 
applied separately to the former East and West Germany (Nohlen 2023, 
378–383).

From the early 1960s to the late 1980s, the MMPS produced almost ‘ideal’ 
effects, combining a high proportionality between votes and seats with a 
strongly concentrated party system. After 1990, however, it became apparent 
that these electoral outcomes were largely shaped by the specific political 
conditions of West Germany. The steadily increasing fragmentation of the 
party system was now reflected in a corresponding decline in the concen
tration of seats, which clearly highlighted the proportional-representation 
character of the system. At the same time, the most important concen
tration-promoting element of the electoral system – the five-percent 
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threshold – led to a relatively high proportion of ‘lost’ votes, which impaired 
the degree of proportionality.

There was also a marked change in the function of the surplus seats. 
Whereas they had only appeared sporadically before 1987, they now 
appeared in greater numbers. The main reason for this was the weakness 
of the second votes (i.e. those for a party’s state list) of the strongest party 
in each case (Weinmann and Grotz 2021). As a result, this party received 
fewer proportional seats overall, yet continued to win the plurality of first 
votes in many constituencies, thereby securing a disproportionate share of 
direct seats. This phenomenon first became particularly controversial in 
the 1994 Bundestag election, when the CDU won 16 surplus seats, thereby 
securing its extremely narrow majority together with the FDP. Since the 
CDU/CSU-FDP coalition government did not want to abolish the surplus 
seats, the opposition SPD took the matter to the FCC. In 1997, the court dis
missed the complaint, albeit by a very narrow margin (BVerfGE 95, 335). 
When the SPD became the strongest party after the 1998 election and now 
benefited from surplus seats itself, it lost interest in pursuing reform. In 
terms of power politics, the problem now seemed to have been defused, as 
it was assumed that the party with the most votes would always benefit 
from the surplus seats and that the electoral system would therefore not 
produce one-sided advantages for any particular party.

Nevertheless, the issue of surplus seats remained a subject of critical 
debate in academia and civil society. A particularly problematic phenom
enon was known as ‘negative voting weight’ (negatives Stimmgewicht). 
This arose from the interaction of SMCs and the proportionally allocated 
total seats, compounded by the state party lists, which were linked for calcu
lation purposes. As a result of this phenomenon, a party with fewer second 
votes could end up receiving more surplus seats while an increase in second 
votes for a party could prevent it from receiving a surplus seat and thus effec
tively disadvantage it. When this paradox first manifested itself in a by-elec
tion held in Dresden in 2005, the publishers of the website ‘wahlrecht.de’ 
seised the opportunity to file a complaint with the FCC. In July 2008, the 
court upheld the complaint and gave the Bundestag until 30 June 2011 to 
eliminate the negative voting weight and thereby restore an electoral 
system consistent with the constitution (BVerfGE 121, 266–317).

The parties in the Bundestag delayed the reform until shortly before the 
deadline, meaning that the 2009 election was still held under the old – 
unconstitutional – electoral system.1 The subsequent CDU/CSU-FDP gov
ernment sought to eliminate the negative voting weight while retaining the 
surplus seats – a solution that would have heavily benefited the Christian 
Democrats (Grotz 2014, 124–125). Although the opposition parties unani
mously rejected this ‘black-yellow’ electoral reform, it was passed by a 
simple majority of the governing parties in autumn 2011. The SPD, 
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Greens and the Left Party then appealed to the FCC, which declared the elec
toral law invalid in July 2012. In this ruling, the court also set a permissible 
maximum number of 15 ‘unbalanced’ surplus seats (BVerfGE 131, 316–376). 
Shortly before the 2013 Bundestag election, the government and opposition 
finally agreed on an amendment to the electoral law, approved by all parlia
mentary groups except the Left Party. The central feature of this reform was a 
complete rebalancing of seats: if one party received ‘too many’ seats due to 
surplus seats based on its nationwide share of second votes, the other parlia
mentary parties would also receive additional compensatory seats, thereby 
restoring proportional representation within the Bundestag.

With the balancing of seats, the 2013 electoral system addressed the key 
requirements of the FCC, as it prevented the occurrence of uncompensated 
surplus seats, which had given negative voting weight its political signifi
cance. However, the reform also had serious drawbacks (Behnke et  al. 
2017). Beyond making the allocation of seats even more complex, the com
bination of (still occurring) surplus seats and corresponding compensatory 
seats allowed for a massive expansion of the Bundestag. While the increase 
in seats remained relatively modest after the 2013 Bundestag election – 
adding a total of 33 seats – the 2017 Bundestag election saw an increase of 
111 seats, bringing the Bundestag to 709 members. Given the ongoing frag
mentation of the party system, this was not the maximum size that could be 
expected. Surveys conducted between late 2017 and early 2020 suggested that 
a Bundestag with well over 800 – or even up to 1,000 – seats seemed entirely 
possible (Pukelsheim 2019; Weinmann and Grotz 2022).

In response, the governing CDU/CSU-SPD coalition agreed in autumn 
2020 on another electoral reform to curb the excessive expansion of the Bun
destag. Accordingly, up to three surplus seats would remain unbalanced, and 
surplus seats obtained by a party in one state (Land) would be partially offset 
by reducing its list seats in another state. Additionally, the number of SMCs 
was to be reduced from 299 to 280 effective from the Bundestag election after 
next (i.e. 2025). However, several problems also came along with this reform 
(Grotz and Pukelsheim 2020). First, the main goal of effectively reducing the 
number of seats was not achieved, as the ‘damping effect’ was very minor. In 
fact, Bundestag expanded further to 736 seats in the 2021 election. The allow
ance of unbalanced surplus seats also reintroduced an element of the system 
that had previously faced widespread criticism. As the three additional seats 
were expected to favour the Christian Democrats also in the foreseeable 
future, the opposition parties united in rejecting the reform. Nevertheless, 
they were unable to prevent its passage by the CDU/CSU-SPD government 
majority. This prompted the FDP, Greens and Left Party to take the matter to 
the FCC again in February 2021, which ultimately upheld the reform in 
November 2023 by a narrow five-to-three majority (BVerfGE 168, 71–169).
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Overall, the politics of the German electoral system before the Traffic 
Light Coalition showed that even ‘minimally invasive’ reforms of the 
MMPS – which leave its basic structure unchanged – carry specific risks 
and side effects (Behnke et  al. 2017; Weinmann and Grotz 2022). From a 
technical perspective, the simplest way to address the problem of negative 
voting weight is to prevent the occurrence of surplus seats. The most 
effective approach is to consistently apply the principle of proportional rep
resentation of second votes, which is fundamental to the allocation of seats in 
a MMPS. Accordingly, only direct seats that are covered by the proportional 
representation of their party’s second votes – so-called ‘second-vote cover
age’ (Zweitstimmendeckung) – will be awarded, thereby eliminating 
surplus seats entirely. Several options exist to implement this principle, 
which played a particularly important role in the electoral reform of the 
Traffic Light Coalition (see next section).

One option is to simply ‘cap’ surplus seats, meaning that SMCs in which 
the candidates with the most first votes do not have second-vote coverage 
remain vacant (Meyer 1994). Another approach of second-vote coverage 
modifies the allocation of direct seats. One such variant is the ‘mixed 
majority rule’ (verbundene Mehrheitsregel), according to which SMC seats 
are allocated to the candidates who receive the most first votes and whose 
seats are covered by their party’s proportion of second votes (Vehrkamp 
2022). Under all variants of second-vote coverage, the Bundestag retains 
its statutory standard size, and the nationwide proportional representation 
between the parliamentary parties is maintained. However, unlike the pre
vious system, SMC candidates with the most first votes would no longer 
be automatically entitled to a direct seat. At the same time, ‘capping’ can 
create ‘orphaned’ constituencies, whereas the ‘mixed majority rule’ may 
result in the candidates who finished second or third according to first 
votes being awarded the seat.

The second approach to avoiding surplus seats targets the structure of the 
constituencies themselves (‘constituency reform’). For example, if the share 
of SMC seats in total seats were significantly reduced (e.g. from 50 per cent to 
33 per cent), surplus seats would no longer arise in the vast majority of cases, 
though they could not be completely eliminated. Most importantly, however, 
implementing constituency reforms would require a lot of administrative 
and political work. Moreover, such reform would significantly reduce the 
personalisation component of the electoral system.

The negative voting weight could also be neutralised by offsetting accu
mulated surplus seats as effectively as possible. An obvious and technically 
simple option is the allocation of compensatory seats, as already described, 
until party proportional representation has been restored with ‘seat balan
cing’ (Mandatsausgleich). However, this can lead to a massive increase in 
the size of the Bundestag, as observed between 2013 and 2021. Alternatively, 
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a limited number of surplus seats could be left unbalanced (‘tolerated’), redu
cing the number of compensatory seats required. However, according to an 
FCC ruling of 2012, this is only permissible up to a maximum of 15 surplus 
seats, and even then, it can significantly impair the proportionality among 
the parliamentary parties. Finally, the surplus seats awarded to a party in 
one state could be offset by reducing its list seats in another state (‘internal 
compensation’). While this method preserves intra-parliamentary propor
tionality among parties, it does affect proportional representation within a 
party’s state lists. Additionally, it leaves untouched the surplus seats of a 
party like the CSU, which only contests Bundestag elections in a single 
state (i.e. Bavaria).

Table 1 provides an overview of these most important approaches to a 
‘minimally invasive’ reform of the Bundestag electoral system.2 It shows 
that each of them has its own advantages and drawbacks. It also illustrates 
how the reforms between 2013 and 2023 employed various combinations 
of these approaches. Notably, the Traffic Light Coalition opted for a most 
effective variant of avoiding surplus seats, as will be detailed in the sub
sequent section.

The Traffic Light Coalition’s Reform

The last federal government led by Angela Merkel (2018–2021) was clearly 
aware that the 2020 electoral reform would not be enough to curb the 
growth of the Bundestag in the long term. In addition to the changes to 
the electoral system that had already been decided, her government therefore 
also stipulated the establishment of a Reform Commission on matters relat
ing to electoral law, including ‘measures to effectively limit the expansion of 
the Bundestag beyond its standard size’ (BT-Drucks. 19/28787, 1). However, 
the commission only met twice before the 2021 Bundestag election, and these 
meetings mainly dealt with organisational issues (BT-Drucks. 19/32638). In 
accordance with the principle of discontinuity (Diskontinuitätsprinzip), 
which applies to all committees of a newly elected Bundestag, the Reform 
Commission was re-established by the new Traffic Light Coalition on 15 
March 2022 and then commenced its work (BT-Drucks. 20/1023).

The Reform Commission

The Reform Commission comprised 13 MPs – four from the SPD, three 
from the CDU/CSU, two each from the Greens and the FDP, and one 
each from the right-wing populist Alternative for Germany (AfD) party 
and the Left Party – as well as an equal number of experts nominated by 
the individual parliamentary groups. The reform process was thus more 
transparent and inclusive than those of previous electoral reforms, which 
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were largely prepared within the respective governing coalition. The com
mission’s mandate was specified in relation to the issue of the size of the Bun
destag, stating that proposals should be developed ‘on the basis of the 
principles of personalised proportional representation’ and that these propo
sals should ‘effectively reduce the size of the Bundestag towards the statutory 
standard size and prevent the Bundestag from growing in the long term’ (BT- 
Drucks. 20/1023: 2). The corresponding recommendations were already to 
be included in an interim report, which was to be presented by 31 August 
2022, while the deadline for the final report on the other reform issues – 
gender parity, modernisation of parliamentary work, and lowering the 
voting age to 163 – was set for 30 June 2023. All commission decisions 
were to be made by a simple majority of members, meaning that the 
Traffic Light Coalition with its parliamentarians and experts was able to 
determine on its own what the recommendations to the Bundestag would be.

On 18 May 2022, the spokespersons of the three governing parties on the 
commission jointly published their reform proposals in the Frankfurter All
gemeine Zeitung (Hartmann, Kuhle, and Steffen 2022). The fact that this 
article appeared on the eve of the commission meeting at which the 
reduction in the Bundestag size was to be discussed for the first time 
sparked strong criticism from the opposition parties (Kommission 2022a, 
14–15). Nevertheless, the proposals developed by the three spokespersons 
in close consultation with their respective experts were entirely constructive 
and intended as an initial ‘offer of dialogue’ for the work of the commission 
(Hartmann, Kuhle, and Steffen 2022).

In terms of content, the spokespersons’ proposal solely focused on the 
reform approach of second-vote coverage, which would prevent the occur
rence of surplus seats (see Table 1). In contrast, both the electoral reform pro
posed by the CDU/CSU-SPD government in 2020 and a counterproposal by 
the opposition parties at the time, i.e. the Greens, the FDP and the Left Party, 
envisaged different combinations of other reform approaches that merely 
mitigated the problem of surplus seats (Grotz and Pukelsheim 2020). 
Another noteworthy aspect of the spokespersons’ proposal was that they 
did not recommend a ‘capping’ of surplus seats, which had long been dis
cussed as the dominant option within the approach of second-vote coverage, 
but instead favoured two different allocation variants. The first variant was the 
‘mixed majority rule’ (verbundene Mehrheitsregel), according to which the 
seat in the constituency goes to the candidate elected who has ‘the most per
sonal votes covered by list votes’ (Hartmann, Kuhle, and Steffen 2022). In 
‘overhang constituencies’, the direct seat would therefore be awarded not to 
the candidate with the most first votes without second-vote coverage, but to 
the candidate who received the most first votes from among those with 
second-vote coverage. This would have usually been the candidate who 
came second in terms of first votes, but in exceptional cases it could also 
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have been the candidate who came third. In any case, each SMC would have a 
directly elected representative without the intra-parliamentary proportional
ity being distorted by surplus seats (Vehrkamp 2022).

The second variant proposed by the spokespersons was the ‘substitute 
vote’ (Ersatzstimme). According to this method, all voters could not only 
cast their first vote for a constituency candidate, but also use a ‘substitute 
vote’. However, this substitute vote would only have been used in constitu
encies where the candidate with the most first votes did not have second-vote 
coverage, which would have resulted in a surplus seat under the old law. In 
this case, only the substitute votes of the voters who cast their first votes for 
the candidate with the most first votes would be counted. The direct seat 
would then be awarded to the remaining constituency candidate who 
received the most first and substitute votes (Behnke 2023).

These two reform options were also included in the Reform Commission’s 
interim report, which contained its final recommendations on reducing the 
size of the Bundestag and was adopted by the MPs from the governing 
coalition and their experts. In addition to the two variants mentioned in 
the newspaper article, the report contained two further options of a 
second-vote-covered allocation of direct seats. This was ‘approval voting’ 
(Zustimmungswahl), according to which each voter could give as many can
didates in the constituency as many ‘preference votes’ (Präferenzstimmen) as 
they wished. The direct seat would then be awarded to the candidate with the 
most second-vote preference votes. The fourth and final reform option was 
‘ranked choice voting’ (Rangfolgewahl), whereby voters rank the candidates 
in their constituency in order of preference. In a staggered counting process, 
the direct seat would be awarded to the candidate who had received the most 
second-vote-covered preference votes.

All four reform variants recommended in the interim report would thus 
have reliably maintained the Bundestag’s statutory standard size of 598 seats, 
guaranteed the allocation of direct mandates in all 299 constituencies and, 
additionally, left undistorted both the proportionality between the parties’ 
state lists and the intra-parliamentary proportionality. Furthermore, the 
interim report expressly rejected the non-allocation of direct seats by 
capping surplus seats, because ‘it could be perceived as unsatisfactory if 
some constituencies were not represented by a directly elected person, 
while others were’ (Kommission 2022b, 15). In addition, the interim 
report called for the five-percent threshold to be preserved and for any 
changes to the basic mandate clause to be ‘politically decided’ (ibid., 21).

In dissenting opinions against the majority recommendations, the MPs 
from the CDU/CSU and their chosen experts rejected the concept of 
direct seats covered by second votes as ‘extremely problematic in consti
tutional terms’ (ibid., 23). Instead, they argued in favour of introducing a 
‘two-vote electoral system’, which the Christian Democrats had already 
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brought up several times in the reform debate. In this electoral system, 
known in the literature as the ‘segmented’ (or ‘parallel’) system (Grabensys
tem), one portion of the seats is allocated proportionally according to the 
second-vote results via party lists, while the other seats are allocated indepen
dently in SMCs based on the first-vote results. The mixed-member pro
portional system would thus have become a genuine mixed system 
combining plurality and proportional representation. In addition, an unspe
cified minimum quorum was proposed for the SMC seats, with a run-off to 
be held if this quorum was not reached (ibid., 17).

Overall, the parties of the Traffic Light Coalition and the Christian Demo
crats thus entered the subsequent parliamentary process with incompatible 
reform recommendations. The commission members from the AfD and 
the Left Party generally supported the approach of allocating direct seats 
based on second votes. As a result, broader support in the Bundestag for 
the model of the Traffic Light Coalition’s model seemed possible at that 
point, even though the largest opposition group in parliament had clearly 
positioned itself against it.

The Parliamentary Process

During the parliamentary process, the recommendations contained in the 
commission’s report underwent several modifications. This applied both to 
the electoral reform bill introduced by the Traffic Light Coalition and to 
the relevant counter-proposal from the CDU/CSU parliamentary group.

The draft bill submitted by the Traffic Light Coalition parties on 24 
January 2023 contained the following key elements (BT-Drucks. 20/5370): 

- The second vote – now referred to as the ‘main vote’ (Hauptstimme) – with 
which voters choose a party list, would become the sole determining 
factor in the allocation of seats. This would apply to both the ‘upper dis
tribution’ of seats based on the nationwide proportional representation 
and to the subsequent ‘lower distribution’ of the seats awarded to a 
party’s various state lists.

- As before, the allocation of direct seats would be determined by the plur
ality of first votes, now referred to as ‘constituency votes’ (Wahlkreis
stimmen). However, an additional provision would be introduced 
whereby direct seats would only be allocated if they were covered by 
main votes (i.e. second votes). If this was not the case, no direct seat 
would be allocated in the respective constituency.

- Main-vote coverage of candidates who won the most constituency votes 
would then be fulfilled if the party for which they ran in the constituency 
could provide them with a seat from its list entitlement. In addition, all 
the candidates of a party who won the most constituency votes would be 
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ranked according to their percentage share of constituency votes and 
then allocated, in descending order, no more than the number of seats 
to which the relevant state list was entitled based on the main-vote result.

- Independent constituency candidates would be exempt from the principle 
of main-vote coverage.

- The statutory standard size of the Bundestag (598 MPs), the five-percent 
threshold and the basic mandate clause would remain unchanged.

The parliamentary groups of the SPD, the Greens and the FDP thus opted for 
a variant of the second-vote-coverage approach, but in the form of ‘capping’, 
which the commission’s report had expressly rejected. This made it possible 
to have a fewer or larger number of ‘orphaned’ constituencies from which no 
direct candidate would be allocated a seat in the Bundestag. This made the 
draft bill more vulnerable to criticism, and the effects of the mixed- 
member proportional representation system once again depended on contin
gent election results – precisely what the reform approach of second-vote 
coverage aimed to avoid.

The CDU/CSU parliamentary group also distanced itself from the rec
ommendations made by its members on the Reform Commission. Their cor
responding motion, which was tabled on the same day as the Traffic Light 
Coalition’s draft bill, was again strongly based on the 2020 electoral 
reform (BT-Drucks. 20/5353). Specifically, it called for an increase in unba
lanced surplus seats ‘to the constitutionally permissible number’, a reduction 
in constituencies to 270, the offsetting of surplus seats against list seats in 
another federal state (Land), and increasing the direct seats permitted by 
the basic mandate clause from three to five.

These two different proposals marked the start of the parliamentary 
process. In the course of the proceedings, the Traffic Light Coalition’s bill 
underwent additional significant modifications. A controversial hearing in 
the Bundestag’s Committee on Internal Affairs, at which experts appointed 
by the CDU/CSU once again vehemently criticised the proposed electoral 
reform, had a decisive influence on this. It also became clear that the Chris
tian Democrats were determined to take legal action against the proposed 
reform before the FCC, including on the (claimed) grounds that the basic 
mandate clause was incompatible with the reform principle of second-vote 
coverage. In light of this, the spokespersons from the Traffic Light Coalition 
made the following amendments, which were approved by the Committee on 
Internal Affairs with a government majority (BT-Drucks. 20/6015): 

- an increase in the statutory number of members from 598 to 630;
- the abolition of the basic mandate clause;
- the retention of the traditional terms ‘first vote’ and ‘second vote’ instead of 

‘constituency vote’ and a ‘main vote’;
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- the exclusion of the possibility for independent constituency candidates to 
stand for a party on a state list; and

- the implementation of the recommendations of the Venice Commission of 
the Council of Europe to adjust the deviation corridor for the population 
size of constituencies.4

Of all the changes, the most controversial was the abolition of the basic 
mandate clause, as two of the opposition parties represented in the 20th 
German Bundestag felt directly affected by this measure. In particular, the 
Left Party had only obtained parliamentary seats after the 2021 election as 
a result of the basic mandate clause. The CSU, too, would have required 
the basic mandate clause to secure seats in the Bundestag, if its second- 
vote results had been only slightly weaker. Consequently, the Left Party 
joined the camp of opponents of the electoral reform and announced that 
it would take legal action against it. Even the legal experts representing the 
governing parties emphasised in the committee hearing how essential it 
was to retain the basic mandate clause to ensure that the proposed reform 
remained neutral in terms of party politics (Achenbach, Meinel, and 
Möllers 2023, 6).

From a normative perspective, there would have been entirely good reasons 
for abolishing the basic mandate clause (Schönberger 2023; Jesse 1998). 
However, given the political climate at the time, such a reform would have 
needed to be formulated with particular care or supplemented by an alterna
tive regulation. From a constitutional standpoint, the failure to consider the 
specific situation of the CSU – namely that it is a regional party active on 
the national stage and part of a parliamentary group with the CDU, which 
does not compete against its sister party in Bavaria – seemed especially proble
matic. Provoked by the opposition parties’ threats of legal action, which also 
targeted the compatibility of the basic mandate clause with second-vote cover
age, the Traffic Light Coalition allowed itself to be tempted into a hasty, ill- 
considered decision, for which it was ultimately reprimanded by the FCC.

Legal and Political Consequences

The Ruling of the FCC

The opposition brought several constitutional complaints against the 2023 
electoral reform before the FCC. In addition to two requests for abstract judi
cial review by the Bavarian state government and the CDU/CSU parliamen
tary group in the Bundestag, there were three ‘Organstreit’ proceedings 
brought by the CSU and the Left Party as well as two constitutional com
plaints (Achenbach and Vogt 2025, 154). The main points of contention 
were the constitutionality of second-vote coverage and the abolition of the 

‘STROKE OF GENIUS’ OR ‘ATTACK ON DEMOCRACY’? 13



basic mandate clause. The FCC’s ruling on 30 July 2024 cannot be discussed 
in detail here (see Achenbach and Vogt 2025; Schönberger 2023; Nebel 2024; 
Michl and Mittrop 2024). Nevertheless, its two most significant aspects 
should be emphasised: first, the confirmation of the principle of second- 
vote coverage for allocating direct seats and, second, the reinstatement of 
the basic mandate clause.

First, the FCC declared the allocation of direct seats on the basis of 
second-vote coverage to be fully and unequivocally constitutional (2 BvF 
1/23, paras. 1–293), arguing that it does not violate the democratic principle 
of Article 21 of the Basic Law, the principle of electoral equality pursuant to 
Article 38 of the Basic Law, or the principle of equal opportunity of the 
parties. In particular, the court expressly endorsed – and even expanded 
upon – the normative argumentation of second-vote coverage contained 
in the interim report of the Reform Commission (BT-Drucks. 20/3250: 
12). Contrary to what the Christian Democrats had asserted in their legal 
complaints, the FCC held that the second vote does not lead to a delegitimis
ing devaluation of the election in the constituency, but rather to a stronger 
legitimisation of the direct seats, stating: ‘Under the system of second-vote 
coverage, the constituency election alone is not decisive for obtaining a 
seat. Rather, the system of second-vote coverage ensures that every 
member of the Bundestag is legitimised by the second votes cast for their 
party. According to this concept chosen by the legislature, it is not the list- 
based parliamentarian without a constituency victory who is weaker, but 
rather the constituency winner without list coverage who is insufficiently 
legitimised for the allocation of a mandate’ (2 BvF 1/23, paras. 1–293, 
185). The court also found that neither the principle of democracy nor the 
principle of equality requires ‘that the constituency vote confer legitimacy 
exclusively on its own and not in conjunction with the list vote’ (2 BvF 1/ 
23, paras. 1–293, 186).

With this reasoning, the FCC declared constitutional not only the specific 
variant of the 2023 electoral reform, but also the underlying principle of allo
cating only direct seats that are covered by second votes. Other variants of a 
combined first- and second-vote system are therefore also constitutionally 
permissible and may serve as future reform alternatives, such as the two- 
list model (Funk 2018; Schönberger and Schönberger 2019), the ‘mixed 
majority rule’ model (Vehrkamp 2022), the spare vote model (Behnke 
2023; Vehrkamp 2023), or the approval and ranked choice voting models 
(Kommission 2022b, 16; Vehrkamp 2025).

Regarding the basic mandate clause, the FCC did not declare its abolition 
per se unconstitutional. According to its ruling, the Bundestag may provide 
for a basic mandate clause, but it is not obliged to do so. However, in the 
current system, the five-percent threshold without a basic mandate clause 
is unconstitutional due to the CSU’s unique position as a regional party. 

14 GERMAN POLITICS



Since the CDU and CSU do not compete in Germany and have long formed 
a single parliamentary group, the two sister parties must be exempted from 
the five-percent threshold. Thus, even if the CSU were to fall below the five- 
percent threshold, it could not be excluded from the distribution of seats 
because it does not impair the functioning of parliament within the parlia
mentary group. The abolition of the basic mandate clause would therefore 
have had to be accompanied and validated by an alternative solution to 
the ‘CSU problem’. Rather than requiring legislative adjustments, the FCC 
upheld the basic mandate clause in its current form, a prudent decision 
that reassured that ‘the electoral reform does not disadvantage any party’ 
(2 BvF 1/23, paras. 1–293, 291).

The Traffic Light Coalition therefore had two reasons to thank the FCC. 
Its ruling legally confirmed the principle of second-vote coverage and 
restored the reform’s party-political neutrality, which had been jeopardised 
by the attempted abolition of the basic mandate clause. Consequently, the 
reform passed the constitutional test and faced its first practical application 
in the early general election held on 23 February 2025.

The 2025 Bundestag Election

The results of the 2025 Bundestag election showed that the reform has 
achieved its main goal: a lasting and reliable reduction in the size of the Bun
destag. The 21st Bundestag has 630 members, which corresponds with its 
statutory standard size for the first time since the 1976 election. Even if 
the new left-wing populist Sahra Wagenknecht Alliance (BSW) and the 
FDP, both of which narrowly failed to clear the five-percent threshold, had 
entered parliament, the new standard size of 630 seats would have been 
maintained exactly. The principle of allocating only direct seats that are 
covered by second votes ensures that this reliability will persist regardless 
of future election outcomes. Neither the Bundestag electoral system in 
place since 1949 nor the reforms of 2013 and 2020 were able to guarantee 
this degree of stability.

Simulations based on the 2025 results illustrate how vulnerable the 2020 
electoral law would have remained to seat enlargements. Under the old stat
utory size of 598 seats, the 21st Bundestag would have comprised 633 
members (or 699 with the BSW and 705 with both the BSW and FDP). 
Applying the new statutory size of 630 in the simulations, the Bundestag 
would have expanded to 645 MPs without the BSW and the FDP – and 
again to 699 with inclusion of the BSW, and to 705 with both the BSW 
and FDP.

Compared to the 2021 Bundestag, which had 736 members, the 2020 elec
toral law would thus have resulted in a smaller chamber. However, this 
reduction would have triggered the mechanism that offsets surplus seats 
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by seats of other state lists from the same party. In this case, all 23 direct seats 
‘capped’ under the 2023 electoral law would have been allocated. At the same 
time, twenty list seats that were allocated in the 2025 elections would have been 
lost to compensate for relevant surplus seats that emerged in other states. Only 
the CSU’s three surplus seats would have remained uncompensated. In short, 
avoiding the ‘capping’ of direct seats under the 2023 electoral law would, under 
the old system, have required ‘compensating’ list seats instead.

The new electoral law also generated considerable controversy in the 
aftermath of the 2025 election. The main issue concerned first-vote 
winners whose seats were ‘capped’ because they lacked second-vote coverage. 
This triggered significant frustration and outrage, particularly among the 
affected candidates and parties (Tagesschau 2025; Susanka 2025). Although 
the claim that they had been ‘cheated’ out of their constituency victory fol
lowed the logic of the old electoral system, the key weakness of the new 
system became unmistakably visible. Allowing voters to elect a constituency 
candidate with their first vote and then not allocating the mandate is implau
sible and difficult to justify to the public (Wagschal and Jäckle 2025). While 
many voters are unaware of the candidates and winners of their constituency 
(Faas 2025), vacant constituencies also undermine the integrative function of 
elections. Nor does it help to point out that in almost all affected constituen
cies (19 out of 23), at least one – and usually several – direct candidates from 
other parties entered the Bundestag via their state lists, meaning the consti
tuencies were not entirely ‘orphaned’.

The non-allocation of direct seats therefore remains the key weakness of 
the new electoral law, especially as it could affect many more SMCs in future 
Bundestag elections. Depending on election outcomes, as many as 50, 70 or 
even 100 unallocated direct seats are conceivable (Vehrkamp 2021), which 
would greatly amplify both the political and public backlash. For this 
reason, the new federal government of CDU, CSU and SPD has stated in 
its coalition agreement that a new electoral law commission should submit 
proposals on ‘how every candidate with a majority of first votes can enter 
the Bundestag’ (Koalitionsvertrag 2025, lines 4513–4514). At the same 
time, the government aims to preserve the proportionality of the second- 
vote result and avoid enlarging the Bundestag again. Thus, once again, the 
task resembles ‘squaring the circle’ (Grotz and Vehrkamp 2023).

Conclusion

The 2023 electoral reform by the Traffic Light Coalition government is note
worthy in two respects. First, it provides a technically effective solution for 
eliminating surplus seats, long considered the ‘eternal warning sign’ 
(Behnke 2010) of the Bundestag electoral system. Earlier reforms in 2011, 
2013 and 2020 had merely attempted to address the problems of negative 
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voting weight and the enlargement of the Bundestag with eclectic partial 
measures and therefore failed to stop the steady increase in seats. The 
Traffic Light Coalition, on the other hand, has changed the mixed- 
member proportional system in such a way that, for the first time since 
1949, the statutory standard size of the Bundestag is reliably maintained 
regardless of election results. Second, with the principle of second-vote cov
erage of direct seats, the Traffic Light Coalition provided a coherent systemic 
rationale for its reform approach. This principle reflects the underlying logic 
of personalised proportional representation and was explicitly taken up and 
further elaborated by the FCC. In contrast, previous governments’ reforms 
were largely seen as a ‘necessary evil’ aimed merely at mitigating consti
tutional and political problems of the electoral system (Grotz and Vehrkamp 
2017; Grotz and Pukelsheim 2020). Taken together, these two achievements 
represent a considerable success.

Nevertheless, the reform cannot be considered a ‘stroke of a genius’. It 
passed only with the coalition’s own majority and against fierce opposition 
from the CDU/CSU and the Left Party. As in 2011 and 2020, no broad 
cross-party agreement was achieved, making the opposition’s legal action 
before the FCC all but inevitable. Although the FCC upheld the core of 
the reform, the cycle of electoral law changes that has been ongoing for 
more than 15 years appears set to continue in the 21st Bundestag. This is 
largely due to the second, more substantial problem with the 2023 reform: 
the vacant constituencies created by ‘seat capping’. While these are not, as 
some critics have argued, an ‘attack on democracy’, they do conflict with 
intuitive understandings of personalised proportional representation – 
even when one accepts the new logic of second-vote coverage, which relati
vises the previous principle of ‘automatic’ first-vote winners. The Traffic 
Light Coalition could have proposed a more convincing solution using 
one of the four allocation models and then at least attempted to convince 
the Christian Democrats and the general public of its merits. Instead, it 
refrained from doing so during the parliamentary process and compounded 
the problem by the incomprehensible last-minute abolition of the basic 
mandate clause, predictably fuelling opposition to the entire reform.

Where, then, will things go from here? The variants of a second-vote- 
covered direct-mandate allocation outlined in the Reform Commission’s 
interim report – and expressly permitted by the FCC – offer promising 
approaches to resolving the remaining problem of ‘vacant’ seats. With 
them, it might even be possible to bring the long reform process to a success
ful conclusion. However, it is rather unclear whether the principle of second- 
vote coverage will survive the next round of reforms, and the new govern
ment will find a different, more convincing solution that is also acceptable 
to the other parliamentary parties. As the saying goes, hope springs eternal 
– including when it comes to electoral law.
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Notes

1. In 2008, only the PR allocation method was changed from Hare/Niemeyer to 
Sainte-Laguë/Schepers (Nohlen 2023, 130–133).

2. There are several other theoretical options for a minimally invasive reform of 
the Bundestag MMPS, such as the formation of federal party lists that would 
have abandoned the ‘lower distribution’ as a major cause of surplus seats. 
However, this and other options were not given serious consideration 
during the political reform process.

3. This reform would have aligned the voting age for federal elections (18 years) 
compatible with that for European and numerous state and local elections (16 
years). This legal inconsistency meant that some younger citizens were per
mitted to vote in the 2024 European elections and subsequent state elections, 
but not in the 2025 federal elections, which could lead to disappointment and a 
sense of disempowerment (Leininger et  al. 2023). However, as a lowering of 
the federal voting age requires a constitutional amendment with a two- 
thirds majority, and the CDU/CSU has been firmly strictly opposed to this, 
there was no chance for its approval. The commission’s final report also 
included various proposals for institutional reforms to promote gender 
parity and ‘modernize parliamentary work’ (Kommission 2022c), but none 
of them were implemented

4. The European Commission for Democracy through Law (Venice Commis
sion) is an advisory body of the Council of Europe composed of independent 
experts in constitutional and electoral law. In its Code of Good Practice in 
Electoral Matters, it recommends that electoral constituencies be drawn on 
the basis of population equality, with deviations from the average population 
size not exceeding 10 per cent, and in any case not more than 15 per cent (see 
Grotz 2013).
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